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R What should someone look 
for in a divorce laWyer?

Susan Block: When a client comes 
in for an initial consultation, I think 
it’s really important that  you can make 
a connection with that person; that 
that lawyer is, I would say, sort of the 
consummate person in many ways: 
patient, a good listener, focused, ability to 
help the client set goals, ability to assess 
those goals to see if they’re realistic, begin 
thinking out of the box with the client 
and really tries to get to know what is 
important to that client. 

Michelle Spirn: I think it’s important 
for people to choose a specialist, someone 
who practices only family law. 

          
Pete Woods: I think my business 

background plays an important role in 

representing clients. And when you’re 
looking for someone that is going to 
address the most important financial 
decisions in your life, you want someone 
who has that kind of background. And 
real world business experience, I think, 
plays a major role, especially in some 
cases that involve valuations and other 
business-related matters.

Jeff Schechter: I think someone who 
you can trust. Someone that has keen 
attention to detail and a strong work 
ethic.

Kirk Stange: I think accessibility 
is one of the keys in terms of a family 
law attorney. It’s a very emotional time. 
Clients, in times of crisis, need to be able 
to get in touch with their attorney, have 
their questions answered and just be told 
that everything’s going to be OK.

          

Cary Mogerman: I think reputation 
is critical. I think you want a lawyer 
who has a reputation for being able to 
constructively move a case forward, 
and I think you want a lawyer who has 
a reputation for getting cases resolved. 
Trial experience is important. You should 
probably meet with several before you 
decide on a lawyer because we’re all 
different. But you want a lawyer who’s 
going to listen to what your objectives are 
and what your needs are. And you’ll pick 
that up in initial consultation.

Susan Block: Just one thing that 
nobody else has said. I think this is one 
of my most favorite e-mails. The subject 
of the e-mail was, “Are you a pit bull?” 
It was a hard question to answer. Yes, I 
think everybody does want a pit bull for 
their lawyer, particularly at the initial 
stages of the game. It’s not always useful 
to maintain that pit bull demeanor or 

attitude or approach because, in the end, 
it comes down to, very often, what is 
really reasonable under all the evidence 
that both lawyers amass.

R harvey, as the only non-laWyer 
at the taBle, you’ve seen many 
cases and participated as an 
expert in some. do you have some 
oBservations?

Harvey Wallace: I would say questions 
that I might ask if I were interviewing 
an attorney are: Tell me who’s going to 
be doing the work on my case, and then 
tell me who’s going to be at the table on 
my behalf, whether it’s in negotiations 
or court. I would also want to know how 
often do your cases go to trial as opposed 
to settle? Because I think that gives you 
a message as to what the attorney’s pit 
bull-type of an approach might be.
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block returned to the practice of law 
after retiring as a circuit judge in 2004, 
with 25 years of judicial service. She was 
the administrative judge of the Family 
Court. Currently she focuses her practice 
in family law matters, including divorce, 
modifications, juvenile, guardianships, 
school law, juvenile law, adoptions, 
paternity matters, grandparents’ visitation 
requests, and domestic partnership 
conflicts. She is the recipient of numerous 
awards.

mogerman is a divorce attorney with 
Zerman mogerman llC, where his practice 
focuses on representing individuals in 
divorce cases in which a business interest, 
professional practice, complex estate plan, 
specialized executive compensation plan, 
prenuptial agreement, or any other such 
issue, is in dispute. mogerman is a Fellow 
of the American Academy of matrimonial 
lawyers and a Diplomate of the American 
College of Family Trial lawyers.  

Stange is a managing partner of Stange 
law Firm, pC. He has years of complex 
divorce and family law experience. He has 
frequently spoken at various ClE seminars, 
locally and nationally, for other attorneys 
and legal professionals on family law 
topics through numerous organizations. 
He has received many awards and 
recognitions, and he recently published a 
book through Thomson Reuters (Aspatore 
publishing) in 2014 titled “prenuptial 
Agreements line by line.”

With more than 28 years of experience 
handling family law matters, Schechter is a 
partner in The Schechter law Firm, p.C. He 
has litigated hundreds of family law cases, 
including dissolution of marriage proceedings, 
large assets and complex custody litigation, 
motions to modify, paternity actions, adult 
and child abuse actions. He is an AV-rated 
attorney, and is listed in martindale-Hubbell 
bar Register of preeminent lawyers. He also 
co-wrote “Antenuptial Agreements,” which was 
published in the St. louis bar Journal.

Woods is managing partner at Haar & 
Woods, llp. Applying his 30 years of 
litigation experience, he has helped clients 
address legal matters, including a variety of 
family law topics and is uniquely qualified 
to handle family law matters demanding 
detailed financial analysis. After earning 
a b.A. from the university of missouri in 
1978, Woods was drafted by the Kansas 
City Chiefs, ultimately playing parts of 
four seasons in the nFl, before receiving 
a law degree from Washington university. 

Spirn is a partner at growe Eisen Karlen. Her 
practice is in family law litigation, including 
dissolution of marriage, legal separation, 
paternity, maintenance, child support, child 
custody, modification matters, enforcement 
actions, appeals and pre- and post-nuptial 
agreements. She is an adjunct professor at 
Washington university School of law and 
was recently appointed by the Supreme 
Court of the State of missouri to serve the 
office of Chief Disciplinary Counsel on its 
Region X Disciplinary Committee.

Wallace is managing partner and co-
founder of brown Smith Wallace. His 
experience is in audit, tax, business 
consulting and valuation. He has assisted 
clients in the manufacturing, distribution, 
and services industries improve profitability. 
He provides companies with independent 
professional advice on transactions, 
family law matters, valuation, disputes 
and investigations. He provides expert 
testimony relating to valuation in family law 
and shareholder matters.  
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R What role does social media, 
smart phones, electronic devices 
play in divorce today?

Kirk Stange: I think a lot of people 
look at it kind of in a salacious sense. 
They think affairs or they think marital 
misconduct. But the really interesting 
thing about it to me is when you get into 
the financial aspects of the case, a lot of 
people keep their data on the cloud, for 
example, so, if you’re looking, maybe, for 
a bank account, maybe somebody does 
all their finances through QuickBooks. 

I think an attorney really needs to 
understand that component of it when 
clients are thinking about social media, 
smart phone, electronic evidence.  It’s 
going to continue to progress.  I think it’s 
really critical.

Pete Woods: An attorney that doesn’t 
keep up with current technology is at a 
disadvantage. There are lots of different 
places where information is stored. Lots 
of places that you can investigate. The 
attorney needs to be aware enough to 
suggest to the client possible places to 
look. It’s not always done. You don’t 
necessarily always search every nook and 
cranny, but I think to not do some sort 
of search to find out where that spouse 
has been or not been is tantamount to 
professional negligence.

Jeff Schechter: I’m finding a lot of 
it is illegally obtained. Clients are very 
savvy with the technology these days, 
and they’re accessing different programs 
that are available. The evidence obtained 
from monitoring the other party may be 
inadmissible in evidence. And so, I think 
it’s potentially dangerous in that regard 
for people going through this process 
in trying to take advantage of all the 
technology that’s out there. 

Susan Block: I think it ramps up the 

kinds of advice that we really have the 
duty to give our clients. Things that we 
never would have said to a client before, 
like, you know, every time you do a text 
or an e-mail, presume that a judge is 
going to see that in court. And it’s very 
hard because when you’re emotional and 
you’re involved in a divorce, you want to 
react very quickly.  You want to defend 
yourself against some kind of unjust 
allegation. So, I think it’s really important 
to make that part of that initial advice 
and to explain to clients that what they’re 
writing is also called evidence. The other 

prong, which is on a completely different 
level is that it has really ramped up, is 
the anxiety and stress level of attorneys. 
Response used to be, well, you know, 
you’ll get a letter in the mail, and you’d 
go to your mailbox and look for it. Now, 
if you don’t have a response from your 
attorney in 10 minutes, that lawyer’s not 
responsive. I  have sort of a three e-mail 
rule. In other words, they write me; I 
write them back; they write me back; 
and then I write them back and say, 
please make an appointment and come 
in. I think when we lose that human 

eye-to-eye communication, we really are 
not doing our clients justice, even though 
they would prefer to do it over e-mail.

R nothing’s confidential on the 
internet, right?

Cary Mogerman: Well, there’s always 
that risk, and we’re still learning the 
boundaries of privacy. And really, at its 
essence, it’s just like writing something 
down in another place. Instead of a file 
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that’s left on a table that has important 
information on it, it’s a file that’s in the 
computer that has important information 
on it. And as Jeff says, sometimes we’re 
finding that people find information, 
not only that’s inadmissible, but may 
be illegally obtained, which presents 
potential penalties not only for the client 
but possibly for the lawyer. The law 
has not caught up with the technology 
and that presents a lot of risk. aution 
is important. I would like to think that 
any communication with your own 
lawyer is confidential as between you 
and your lawyer. But we are finding 
real-world circumstances where that 
hasn’t been the case.

Pete Woods: And just, for example, 
clients who inadvertently pass on 
information that was given to them by 
their attorney, whether it’s legal advice 
or other types of information. I’ve had 
nightmare cases, not always in the family 
law context, but where information is 
passed along that does include strategic 
decisions or advice. And unfortunately, 
between spouses, a lot of times, there’s 
not clear and careful protection made 
in terms of keeping that e-mail from 
being discovered, and the e-mails that 
are on a private exchange are suddenly 
on the other side. Even if it’s not used for 
evidence. It can still provide advantage for 
the other side.

Michelle Spirn: I think both attorneys 
and clients have to be very, very careful 
with the “Reply All” features and 
ensuring that clients, the soon-to-be ex-
spouse doesn’t have the password to their 
e-mail account. And that’s something 
that the clients can be a bit blase about 
that their attorney should advise them 
appropriately.

Kirk Stange: There’s not a lot in state 
law regarding electronic discovery, 
but there is federal law, the Electronic 
Communications Privacy Act, the Stored 
Communications Act. I think a lot of 
times when people think about electronic 
evidence, I think the implication is they 
think they ought to go out and get it. As a 
general rule, that is not the way to go. Any 
party should consult with their attorney, 

and the attorneys should get electronic 
evidence, if need be, through the proper 
discovery methods. And then the 
attorney, in terms of drafting discovery 
orders, should be concerned about 
privileged information, confidential 
information, clawback provisions in 
the agreements where, if something 
inadvertently is disclosed in discovery 
that’s privileged, then it would come 
back. But if they’re trying to hack into an 
e-mail account, trying to get information, 
it’s not just a problem with admissibility.  
They could run into criminal problems.

R are clients advised to get off 
of faceBook, not “tWeet,” etc. ?

Susan Block: That would be my advice. 
In general, judges are pretty lenient about 
what they allow in evidence. We can 
make all these arguments, and we can 
spend a lot of time researching that, but 
the judge really wants to hear what went 
on in the case. And in the end, the judge 
is going to weigh the evidence, and it’s 
not going to be something that you’re 
going to want to spend a lot of money on 
appealing, particularly if it has to do with 
the subject of marital misconduct. Marital 
misconduct really is not taken that 
seriously by most trial court judges. And 
by marital misconduct, I’m thinking of 
more romantic. Judges do take seriously 
marital misconduct that has to do with 
finances, with moving money, with 
misusing money, with hiding money. 
And I think that that’s something else 
that probably goes back to when you’re 
selecting your divorce lawyer, if your 
divorce lawyer tells you, “He had an 
affair; we’re going to take him to the 
bank.” Then you’ve got the wrong lawyer.

Cary Mogerman: That’s probably true. 
I think the reason for that advice, really, 
is it would apply to any other writing. I 
think the lawyer is advising the party to 
be cautious about what is put in writing 
that might be detrimental at a future time 
and provide information they don’t want 
to provide. But the dilemma that we’re 
finding is divorce practice is different 
from civil practice, and privacy is a lot 
harder to protect in divorce practice. 
In divorce, unlike any other kind of 
litigation, the marriage continues to exist 
throughout the duration of the case. And 
in many cases, the parties continue to live 

together throughout the duration of the 
case. So, I have a Facebook page. Can I go 
delete everything now? No. It’s evidence. 
You can’t destroy evidence. But you can 
quit creating evidence. 

Michelle Spirn: As Cary mentioned, an 
interesting question is raised whether an 
attorney can ethically advise a client to 
delete their entire Facebook page or their 
entire Twitter account. Once your client 
has posted something, it’s out there. You 
certainly hope that a client involved in 
a custody case isn’t going to continue to 
post pictures of themselves on Facebook 
out partying with their friends and 
dancing on tables.

Pete Woods: One of the major 
difficulties in the case is even spending 
the time to address a lot of different bits 
of information that may be out there. 
Even if there’s nothing that’s particularly 
harmful or even as Susan suggested, it 
may not play a major role in the case. 
Just having to do the work is going to 
kick up the cost in having to deal with 
those sorts of issues. That alone is a good 
reason to tell the client to back off. Don’t 
do anything more until this case is over 
because all you’re going to do is cause 
more issues that need to be addressed.

R  What are the different types of 
custody?

Susan Block: Statutorily, there is no 
age under the age of 18 where a child 
can say, I don’t want to see my father 
anymore. Now, that’s statutorily. Trying 
to enforce a teenager having to see a 
parent who, for whatever reason, doesn’t 
want to, is another issue. One of the most 
important things to remember about 
custody is, it’s really the child’s right. 
It’s really not the parents’ rights. What 
the judges find the most offensive, is if 
one parent is not allowing the child to 
have — there’s three words — frequent, 
continuing and meaningful -- contact 
with the other parent. And there could 
be a myriad of reasons why that parent 
thinks that that’s not appropriate for 
them to allow, but that’s what the judge 
is really looking for.  It’s kind of the 
Solomon test. Which parent would really 
allow the child their right to have that 
contact with the other parent?

Jeff Schechter: The statute sets forth 
joint and sole custody. And then there’s 
two types. There’s physical custody and 
legal custody. Regarding physical custody, 
which I think is what your question 
relates to, joint physical custody is defined 
to be significant time with both parents. 
But it’s not defined any more specifically 
than that. So, I think the judges are 
defining more parenting plans to be joint 
physical custody. It used to be the every 
other weekend and one overnight a week 
was not joint custody. But more judges 
seem to be defining that as joint physical 
custody. One of the factors the court 
considers in a custody determination is 
the wishes of the child. And so, then the 
question is, how influential is that? I’m 

finding, the older the child is, the more 
mature the child is, the more influential 
that opinion is. But it seems to me, once 
that child can drive an automobile and go 
where they want, how are you going to 
stop them anyway?

Cary Mogerman: It’d be hard to throw 
a 15-year-old over your shoulder and 
strap them in a car seat to make them go 
see the other parent if they don’t want 
to. And that’s the practical problem that 
happens in adolescents. Estrangement 
exists, and it exists for a lot of reasons 
and not just because one parent interferes 
in the relationship with the other. And I 
think everyone at the table will tell you, 
each family is different, and each family 
has different dynamics that impact what 
the child wants to do.

Michelle Spirn: I think we do the best 
we can to try to encourage our clients to 
not think about getting a specific amount 
of custodial time, for example, “50-50”. 
Some clients are concerned with how 
many overnights they receive because 
the number of overnights can correlate 
to the payment of a decreased amount of 
child support or the receipt of more child 
support. We tell clients to try to keep 
in mind what custody plan is actually 
best for their child or their family rather 
than the consequences regarding child 
support.

Pete Woods: Typically, a mother will 
be more actively involved in the younger 
years, although, obviously, men have a 
significant role as well. But the identity 
oftentimes is tied up with the children, 
and that’s something that really needs 
to be disengaged. But how do you tell 
someone to change the way they feel 
about the relationship with their kids 
and what it would mean to them, to 
that person, not to have that significant 
role and maybe even the predominant 
role? And their feelings, their emotions 
get caught up in this. As many times as 
you tell a client, you can’t put that as the 
bottom line. There’s a practical aspect to 
it that we deal with people and clients, 
how they come to us, with all the baggage 
that represents, and custody is just one of 
those very emotional and difficult issues.

Susan Block: Persons whose 
concentration of practice is specialized 
more in family law, we have read 
thousands of psychological evaluations, 
and I would say maybe 90 percent of the 

“We’re finding that people 
find information, not only 

that’s inadmissible, but 
may be illegally obtained, 

which presents potential 
penalties not only for the 

client but possibly for  
the lawyer.”

cary mogerman, 
Zerman mogerman
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time, I’m right on the mark in terms of 
what I think might be the evaluation or 
how I think that person might be looked 
at. And so, those are other decisions. 
There are other people working on the 
case. This goes back to kind of what 
Harvey was saying. Who’s going to be 
working on the case? Very often in a 
very highly contested custody case, 
particularly where there might be some 
evidence that one party or the other is 
suffering from some real psychological 
disorder that may impair their parenting 
ability, we ask for a child custody 
evaluation. That includes psychological 
evaluations of the parties, testing, 
observations with the children, and 
collateral sources. We’re a lot more than 
lawyers. We have to be more expansive 
both, as Pete said, in the business area 
and in the psychological area.

R does your loyalty go to the 
client or to the child?

Jeff Schechter: Well, we represent 
the client, so although we do our best to 
solve problems and do what’s in the best 
interest of the chidren, our allegiance and 
obligation is to the client. 

       
Kirk Stange: When you meet a client 

initially in a case, you talk to them about 
what their goals are for custody.  But 
I think as attorneys, I think we find 
out a lot about our clients as the case 
progresses as well. I mean, Susan talked 
about a custody evaluation. In some 
cases, a guardian ad litem gets appointed 
because, well, obviously, our obligation 
is to represent our clients. But I think, 
as attorneys, more light gets shed on 
circumstances as a case develops as we 
see the way the parties kind of behave 
throughout the duration of the case. And 
I think the courts spend a lot of time 
looking at that as well, which is a pretty 
fair procedure. Most courts are looking 
for a parent that’s even-keeled, that’s 
even-tempered, that complies with court 
orders, that shows maturity, rational 
behavior. And I think any good attorney 
advises their client that that’s the way to 
behave, and clients who do that generally 
do very well in custody cases. But some 
folks, obviously, the stress of a custody 
case can cause some of them maybe to 
behave in a way that could ultimately be 
counterproductive to their case.

Michelle Spirn: I think the best that 
we can do is to hope that our clients have 
their children’s best interest at heart and 
and help guide them to behave in ways 
that will be least detrimental to their 
children during the litigation. But I agree 
with what Jeff said 100 percent. Our 
allegiance is to the client, not to the child.

Susan Block: You know, the best 
interest of the child reminds me of 
the phrase, “the truth.” As soon as the 
judge hears the truth, I know the judge 
will rule in my favor. And there are, of 
course, different versions of the truth 
each client may have, and there are also, 
Michelle, different versions of what each 

parent might think is in the best interest 
of the child. There are a lot of those 
grays, just like the word “significant” 
or “meaningful” or “continuing.” And I 
think that this is where lawyers need to 
have that connection with their client 
where they can really look them in 
the eye and help them understand the 
realities of things, and maybe take it one 
step further, help them think out of the 
box a little bit because they come to us 
with tremendous fear and trepidation. 
We go into the courthouse. It’s where 
we work. We’re comfortable. When they 
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walk into the courthouse, I can’t even 
imagine how terrified they must be. 

R harvey, are there financial 
implications of custody?

Harvey Wallace: There are, but I 
would tell you, as a financial expert, it’s 
probably the area we work the least in 
when it comes to custody. That’s where 
family law attorneys really earn their 
money is working with custody matters. 
Child support is often determined by the 

courts. There’s no tax benefit. There’s no 
taxability of child support. So, we really 
don’t get too involved in that area.

R What Weight does a court give 
to a long traditional marriage 
Where one spouse has Worked 
outside the home; the other, 
inside?

Michelle Spirn: Well, first of all, 
more women are playing the role of the 
breadwinner where we used to always — 
or almost always — see the husband as the 
wage earner. But when we talk about the 
weight a long traditional marriage has, 
the duration of a marriage is one factor 
the court can consider when evaluating 
maintenance. But, before we can even 
get there, we have to start with the 
threshold to receive maintenance — used 
to be called “alimony” — which is, Can 
you meet your reasonable needs? And of 
course, reasonable is a big gray area. Can 
you meet your reasonable needs based on 
the income you can earn or the property 
that’s awarded to you? You have to start 
there before we can even get to the 
duration of the marriage or the age of the 
children or anything else.

Susan Block: I think change is 
tremendously difficult for everyone. And 
when you have that original paradigm of 
one person is working more outside the 
home and the other person is working 
inside the home, the person working 
inside the home sees it extremely unfair 
that her life would have to be changed 
dramatically. And re-entering the work 
force, perhaps with a degree that has 
some age on it, with experience with the 
market, that’s very difficult and often 
causes us to hire a vocational evaluator 
who will say what they believe under all 
the circumstances of their expertise that 
person might be capable of making, you 
know, in the work force. And that’s called 
imputed income. That is something I 
know that drives that person completely 
crazy. How can that person say what I 
would make? I haven’t worked for 20 
years. On the other hand, the person 
that would have to pay the maintenance 
does feel that sense of, how long does 
this have to go on? And the true answer 
is, probably a lot longer than you want it 
to go on. And you have to go back and sit 
down and look at the figures. It’s a very, 
very difficult and emotional issue for 
both parties.

Kirk Stange: I think the spousal 
support issue in Missouri is really 
problematic.  If you look at the way 
case law has developed, maintenance 

“The two areas that create 
the most contentious 

problems in a lot of cases 
that result in trials would 

be custody cases and 
spousal support cases.”

kirk stange, 
Stange law Firm
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is difficult because it’s also impossible 
for the court to enter a set ending date 
unless the parties have reached an 
agreement.  To get a set ending date, 
parties essentially have to agree by 
contract.  And so, at least from my 
vantage point, the two areas that create 
the most contentious problems in a lot 
of cases that results in trials would be 
custody cases and spousal support cases 
because spousal support can be indefinite 
until remarriage, death or a change in 
circumstance or the court could award 
no maintenance at all. Unless the statute 
in Missouri were somewhat different like 
other states where terms are allowed at 
trial, it’s a tough proposition in family 
law cases.

Cary Mogerman: Michelle raises a 
good point, and that is the role that 
gender plays in these cases. Gender is 
really not relevant under Missouri law. 
We have a gender neutral statute, and 
the cases are gender neutral. And with 
the changes in society, traditional gender 
roles are interchangeable. But people do 
feel that there are preconceived notions 
about gender when they come for 
consultations, and it’s hard to disabuse 
them of those notions. And so, when 
people talk about spousal support, it’s 
gender neutral. Custody is gender neutral. 
It’s a determination based on that family, 
based on the best interest of the child, 
and based upon the needs of a spouse 
who may have, irrespective of gender, 
chosen by agreement to devote their 
efforts to raising the family for a lengthy 
period of time. There’s career forbearance 
and loss of ability to earn. It’s an 
economic cost of being a family, and the 
law allows and provides one mechanism 
for trying to correct that and pay for that.

Pete Woods: What is important to 
remember is this area in particular, that 
is, support, it is a factually driven area. 
Developing the facts and knowing the 
specifics of the circumstances and then 
presenting it well, oftentimes bringing 
various experts and expertise into the 
case is crucial. And this, is one of those 
areas where, as has been suggested 
earlier, that the abilities, the knowledge, 
the experience of the attorney is crucial.

Harvey Wallace: Our role as a financial 
expert is, in certain cases, to take a look 
at lifestyle expectations. What has the 
family lived on? What does the individual 
need? And then also working with both 
sides, working with the attorneys — but 
helping them understand what dollars 
are available, where they’re going to come 
from, and what the tax consequences are. 
What can the person paying maintenance 
afford? What is their income? Their 
relevant income may not necessarily 
be one year, it may involve a series of 
years. So, that’s where we get involved in 
working with attorneys.

         
R clearly, Businesses Bring 
different things. hoW does that 
factor in? 

Susan Block: I think what one of the 
things that hasn’t been said is, is that 

there would be the war of the experts. 
If I hire Harvey, it may be that Jeff hires 
somebody else, and surprisingly, even 
though they both have CPA certificates, 
they may have different viewpoints in 
what the net cash flow is of the family 
and what is the true income of the 
individual. Sometimes there’s more to 
income than meets the eye that’s on 
the W-2 or the K-1. And particularly, 
in closely held or family corporations, 
there is so much more that’s taken out 
of the business that would be considered 
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to be income that it really does become 
a question of the credibility of that 
particular expert.

Pete Woods: I find one of the most 
difficult areas is the self-employed 
business owner. Because of the ability 
to control cash flow, to set aside monies 
that might otherwise be considered part 
of a value of the asset or income to that 
self-employed business owner. Set asides 
for emergencies or future capital needs, 

future expenses that may or may not be 
true. And developing those facts is, again, 
a crucial aspect of what we do.

          
Harvey Wallace: In a self-employed 

situation, you’ve got control over a 
business. That includes entertainment, 
including travel. It could include baseball 
tickets, include cars, retirement plan 
contributions, insurance. There may be a 
fine line between what is a true business 
expense and what is something that 
you have the ability to call a business 
expense? So, that’s challenging.

Michelle Spirn: The other challenge 
with regard to a self-employed client or a 
self-employed spouse on the other side is 
that the income can vary so much from 
year to year. And sometimes not always 
based on factors in that person’s control.

          
Kirk Stange: And I think commission 

based jobs are very hard as well, 
especially people that are self-employed.. 
Somebody that makes a lot of money 
off of commissions, there could be ebbs 
and flows and ups and downs based 
on market conditions and the way that 
particular business is behaving. And so, 
I think that can be a problem as well 
because, looking at what somebody made 
in the past, sometimes is a good indicator 
of what they’re going to make in the 
future, but sometimes it’s not.

        
R so, in a case like that, is it a 
percent of, or is it a flat fee?

Kirk Stange: If you go to trial, 
normally, the judge enters a maintenance 
amount. To modify the various amounts, 
the parties can come back and try to 
change it later on a motion to modify. 
But generally, it’s a set number. You can 
do creative agreements with contractual 
maintenance clauses. But I think that’s 
the hard part for a lot of folks is, if you 
try a maintenance case, and they’re 
ordered to pay X amount, then I think the 
worry of the payor spouse is things might 
change, and they might be unable to pay 
that amount. And that’s what results 
in a lot of subsequent litigation in lots 
of cases, either through a modification 
where somebody’s trying to either raise 
or lower their maintenance number; 
sometimes it can come back on a motion 
for contempt where a party doesn’t 
pay the maintenance because they feel 
like they’re not able to comply with the 
court’s order. 

        
Kirk Stange: That’s where a 

contractual maintenance clause can be 
beneficial in some cases, but it’s not 
always beneficial to parties in all cases.
And a contractual maintenance clause 
can be a problem if somebody agrees 
to pay it for five, 10 years. What if they 
become a quadriplegic during the term 
and now they can’t comply? But a set 
amount can be a good thing in some 
cases because if you have a set ending day 
and the maintenance is going to end at 
that time and then the parties don’t have 
to come back and hire somebody like 
myself to try to modify the maintenance 
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down the line. But you know, it’s a risk 
that you’re going to pay for a set term.

         
Cary Mogerman: There’s a difference 

between cash flow and income. And for 
IRS purposes, we pay taxes on income. 
But people live and families live on their 
cash flow. And that’s really, I think, the 
bottom line to your question is we have 
to figure out what is it that these people 
really live on? And how is it generated, 
and where does it come from, and how 
can that be allocated in a way that allows 
the family that lived on that cash flow in 
one household now to live on in two?

          

Pete Woods: And when you have 
someone who’s an owner of a company, 
there’s an element, arguably, of double-
dip. You’re valuing a company based on, 
in many cases, cash flow. At the same 
time, you’re trying to determine what the 
appropriate income is for the owner. If 
you attribute a higher amount of income 
to the owner, that may be affecting the 
value of the company as you analyze the 
cash flow of the company. Those two are 
not inseparable issues. And yet, one’s a 
property issue, and one’s a support issue. 
And I find that, at least in certain cases 
I’ve had, there’s a lack of understanding 
of the importance of that issue as you 
reach the bottom line in the case.

          
Susan Block: I think one of the things 

that we know is we do have some judges 
that specialize more in family law, and 
those judges, you don’t have to educate 
as much. But there are judges that come 
in and out of the family court, maybe 
for a two-year stint. And I think it’s the 
attorney’s ability to educate the judge 

because the judge is not sitting up all 
night looking at your case file. When 
you come in and you talk to the judge, 
it’s called a status conference to kind of 
report in where things are going. I think 
the lawyer who is able to educate the 
judge, either by memorandum in writing 
or by oral advocacy, can be a really 
important factor in what the judge knows 
because sometimes what the judge 
knows is what the lawyer tells the judge.

          
R harvey? anything else to add?

          
Harvey Wallace: This double-dip 

issue comes up a lot for instance, maybe 
a business owner is taking 100 percent 
of the earnings out of the business, 
and maybe that’s far in excess of what 
would be normalized compensation for 
an owner. If you make an adjustment 
to the owner’s compensation when 
valuing the business, you’re potentially 
creating a situation where the argument 
for maintenance is going to be based on 
a lesser number than the owner is truly 
drawing from the business. So, it gets 
very complicated.

          

R What aBout the house? hoW is it 
divided? What aBout the Business? 
and What aBout a Business like 
yours, a professional service 
Business?

Susan Block: Well, you know, there’s 
only one part of the statute that I recall 
has anything about the family home 
in it under the property section. And 
that particular statute talks about 
consideration being given to the person 
who would be the custodial parent, I 
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guess we could say, who has the kids 
maybe more than half of the time. But 
it says for reasonable periods. So, there 
can be provisions, for example, an old 
one used to be that the mom could keep 
the house until the last kid graduated 
high school, as if they don’t come home 
later. They do. But that was a provision. 
And then at that time, the house would 
be sold. Then there were the next issues. 
What about the house appreciating? 
Should the person that gets the house 
then have to pay a certain interest to the 
other party? 

         
Jeff Schechter: Most judges seem to 

be taking the position that when the 
family was intact, the housing expense 
was justified. Now that that has changed 

and we have separate households, we 
don’t need this big of a house anymore, 
and so why don’t we reduce the family’s 
expenses and order the house sold? 
Strategically, it’s often in the spouse’s 
best interest who’s living in the house 
to want to stay in the house to justify 
a higher standard of living, to justify a 
bigger maintenance and/or child support 
amount. So, therein lies the conflict.

Michelle Spirn: The bottom line is that 
the court has to divide all the property, 
including the house, equitably, which is 

what’s fair under the circumstances. And 
with regard to the house, I mean,there 
are just three options: Either the wife 
will receive the house, the husband will 
receive the house, or it will be sold.

And that’s why the division of 
property cannot be considered in a 
vacuum from maintenance, cannot be 
considered in a vacuum from custody. 
All of these issues can play in together. 
So, all of us try to encourage our clients 
to be realistic, not just about getting the 
house, but coming up with an overall fair 
settlement that will help them move on.

          
Pete Woods: I find it a greater struggle 

to deal with issues like tax. For instance, 
how do you deal with retirement 
accounts? How much do you attribute 
by way of a decrease in value because of 
the taxable nature of it when one spouse 
gets the majority of it? Yes, the house is a 
very emotional issue. It’s very important 
because it’s right now. But the important 
thing also in valuation work and 
otherwise is to see things down the road 
and anticipate a lot of these issues.

          
R so, if one is in a partnership, do 
you divide that partnership?

Harvey Wallace: In Missouri, in 
professional practices, it comes to 
personal goodwill versus an entity of 

goodwill. And personal goodwill is 
typically what the individuals in this 
room have because it’s their reputation 
and their services, and you really can’t 
transfer personal goodwill. And so, 
it’s really not divisible in a dissolution. 
It’s very difficult for someone to argue 
that the goodwill that these individuals 
have built up is really something that’s 
measurable, transferable, marketable, 
and has value to it. So, it’s a tricky area 
that we work in. Unfortunately, coming 
in sometimes and saying that there’s zero 
value and that no one will buy it doesn’t 
play very well because, in theory, there’s 
value if 100 percent of an entity is sold. 
So, we struggle with trying to put a value 
on those minority interests because it 
really is difficult to transfer. 

Pete Woods: Keep in mind that 
partnership agreements in many cases 
lay out what happens when a sale takes 
place. So, you can refer the court to this —
the amounts — the formula or some other 
provision of an agreement that spells out 
what happens in the case of a liquidation. 
And there has been an attempt to protect 
partners in terms of indicating what 
they’ll be paid if they effectively cash out, 
which is really what in a divorce case the 
judge is trying to determine. What’s the 
current value of that interest? But as a 
practical matter, do partners, whether it 
be a law firm or some other professional 
practice, receive what’s reflected in 
the agreement if there’s a termination 
in the practice — or termination to a 
relationship. Not always.

         
Cary Mogerman: And that’s where you 

run up against the difference between 
fair market value and other standards 
of value. And in Missouri, the standard 
of value is fair market. So, you have 
to be able to justify the value in terms 
of, is there a market for this interest? 
And the choice of business entity can 
sometimes bear upon that. If it’s a general 
partnership, it has different attributes 
from a corporation or an LLC. Those are 
important factors both in valuing the 
entity and in determining whether a 
marital interest may have been created 
within the entity.

         
Kirk Stange: Family limited 

partnerships are a big area to look at as 

well. A lot of agreements will restrict 
transfer to other parties.  Thus, the court 
could allow somebody to keep their 
interest in a limited partnership for 
example and then offset that through 
other assets.  In other words, you’ve got 
to look at the whole marital estate as one 
big pot in dividing martial assets.  It’s 
not required that the court simply divide 
every asset in half.  At the end of the day, 
the result has to be just. 

R mr. schechter, What can you 
expect in a divorce trial, and 
hoW long can a divorce take to 
complete?

Schechter: Well, the Supreme 
Court has told us that the divorce case 
is supposed to take less than a year. 
Most of them really do get resolved in 
approximately six to nine months. The 
other part of that question is what to 
expect at trial. Litigants have to be careful 
that trial is not something to be avoided 
at all costs. There are circumstances 
where if the other side is completely 
unreasonable, trial would be an 
appropriate solution to the problem.

          
Susan Block: A fair amount of cases 

are settled, as they like to say, at the 
courthouse steps. Now, that seems 
absolutely ridiculous that that didn’t 
happen prior to that. And when I was a 
judge, it seemed even more ridiculous. 
There is a certain amount of time that 
it takes people to take in all of this 
information that has been gathered 
and to really understand their sense of 
fairness and maybe get some idea of their 
spouse’s sense of fairness. Do we really 
want a stranger making decisions in our 
family’s life? Particularly with custody. 
Often with property. 

                    
Harvey Wallace:  When it comes to 

financial assets like a business interest, 
taking it into court where there are two 
experts, both of whom are credible, both 
of whom have different perspectives 
and opinions as to what something is 
worth, creates a lot of confusion for the 
court. And unfortunately, the court often 
doesn’t know what to do with that type 
of information, and they may split the 
baby in half, and I’m not sure that’s a 
good outcome. So, try to get it resolved 
before court. 

Pete Woods: Piggybacking on that, 
again, if you have a complex case where 
you’re valuing a company, you don’t 
have all the documents until farther on 
into the case, either because they aren’t 
immediately produced or you haven’t 
gotten them from all the sources, and 
you may want to explore additional 
information. It can take a while. And the 
complexity of the case certainly does 
impact how long it takes to resolve. 

         
R susan, What is important to 
Judges in deciding custody cases?

          
Susan Block: Well, I would start off 

with the child.  And you know, here we 

“When it comes to a 
business interest, taking it 
into court where there are 
two experts, both of whom 
have different perspectives 
and opinions as to what 
something is worth, creates 
a lot of confusion for the 
court.”
harvey wallace, 
brown Smith Wallace
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are, all of us, representing the parties. 
There is someone who does represent 
the child. That’s the guardian ad litem. 
Judges do rely very heavily on the 
recommendation of the guardian ad 
litem who is appointed by the court to 
represent the best interest of the child. 
So, the selection of the guardian ad litem 
is really critical to the case. You want a 
guardian ad litem who does more than 
a surface look at the child. But how the 
child interfaces with the parents and 
any other important person in their 
life; what changes would have to be 
made to the child’s life; for example, if 
you have a special needs child. So, the 
guardian ad litem may make certain 
recommendations that either parent 
is not happy with to create the kind of 
environment where the child will thrive. 
Generally speaking, if the result is best 
for the child, it actually would be best for 
your client, too. 

          
R mr. mogerman, hoW does 
mediation come into play in 
divorce cases?           

Cary Mogerman: It is one method for 
resolving cases by agreement, but by no 
means, the only. It takes two people who 
have really comparable knowledge of 
finances and what they mean. And two 
people who don’t have any interpersonal 
barriers to communication. I think if 
either of those circumstances don’t exist, 
then the mediation is not going to be 
effective, and it’s going to have to be a 
more traditional method.

R Jeff, if a spouse controls all of 
the finances, hoW can the other 
spouse hire an attorney for the 
divorce? and When might the 
court order maintenance?

          
Jeff Schechter: Credit cards are 

very helpful. There’s no question that 
lack of resources puts the spouse at 
a strategic disadvantage in this field. 
Oftentimes family and friends can be 
helpful to raise what we call a retainer 
or a deposit to get an attorney hired. 
After the attorney is hired, we have some 
mechanisms to help finance litigation 
such as  temporary motions for child 
support and/or maintenance, and as 
part of that or independently, there are 
motions for attorney’s fees and costs on 
account which is a term of art which 
allows the court to order fees and costs 
to be paid by the other party at that time 
and at a later time as well. So, there are 
some procedures available to help finance 
litigation. As far as just maintenance in 
general, two things have to be true in 
order for the court to order maintenance. 
One, a spouse is unable to support 

him or herself through appropriate 
employment. And two, the spouse lacks 
sufficient property after the division of 
property, the income flow from which 
is not enough to meet the spouse’s 
reasonable needs. If both those things 
are true, then the spouse qualifies for 
maintenance. Then the court looks to 10 
different factors to determine the amount 
and the duration of maintenance. The 
factors, and they’re all important, but 
the ones that seem to come into play 
more often are comparative earning 

Continued on neXt Page

“The complexity of the case 
certainly does impact how 

long it takes to resolve.”
pete woods, 
Haar & Woods

The choice of a lawyer is an important decision and should not be based solely upon advertisements.

table OF Family law ProFessionals

Providing sophisticated and creative 
representation to individual and corporate 

clients in complex civil and criminal matters

FOUNDED ON THE BELIEF THAT 
PROFESSIONAL EXCELLENCE 
YIELDS THE BEST RESULTS FOR 
OUR CLIENTS 

Haar & Woods, LLP
1010 MARKET ST. SUITE 1620   |   ST. LOUIS, MO 63101

PH: (314) 241-2224   |   FAX: (314) 241-2227
HAAR-WOODS.COM

Business Litigation • Constitutional & Appellate Litigation • Criminal Defense & Internal Investigations
Family Law • Insurance Coverage • Professional Liability • Real Estate 



12 ST. louIS Business Journal

capacity; that is, how much does each 
spouse earn? Number two, standard of 
living established during the marriage; 
that is, what are the reasonable expenses 
that a spouse incurs? The duration 
of the marriage and conduct of the 
parties during the marriage. And there 
are others. We’ve been successful in 
defeating maintenance cases using the 
following formula: There’s two sides of 
the equation. There’s the income side, 
and the expense side. So, in defeating 
a maintenance case, you’re trying to 
enhance the income of the recipient, 
the person asking for the maintenance.  
So, how can you do that? We hire 
employment experts who are trained 
to try to put that person to work and 
earn as much as possible. Or if that 
person is already working, maybe they’re 
underemployed. An employment expert 
can step in and say this person is capable 
of making more money than they are. 
Another strategy we use is a financial 
expert to look at what a reasonable rate 
of return would be on assets that person 
is awarded or has access to. So, now, you 
have their employability, and add to that, 
rate of return on investments. The other 
side of the equation is to try to drive 
down what their claimed expenses are. 
So, how do we do this? Take the person’s 
deposition, try to drill down on those 
claimed expenses to try to show that 
those are inflated which they often 
are. We also subpoena records to try to 
determine that the claimed expenses 
are actually inflated compared to what 
the records would show. Obviously, 
if you’ve got a pattern and practice 
of a very large standard of living on 
the one hand, and on the other hand 
you’ve got a great disparity of income 
between the spouses, our job becomes 
more challenging in trying to defeat a 
maintenance case, but it’s not impossible, 
and success can still be achieved.

         

R kirk, What special 
considerations are there for 
those going through a high-asset 
divorce?”

Kirk Stange: One of the most 
important things somebody with high 
asset needs to do is make sure they do 
an outstanding job in terms of itemizing 
assets that they have for their attorney.  
And then they need to be sure that 
the attorney understands when they 
acquired the assets, how they acquired 
the assets and through what funds those 
assets were acquired.  So, statements 
or documents to back up the numbers 
being put on the financial statements is 
critical.  Getting things like appraisals 
put together can be important.  If there’s 
a business involved, getting the business 
documents put together that the attorney 
requested is vital.  Just in essence, being 
organized getting all the information 
that the attorney needs in the case is 
important.  This way, the attorney can 
best advise them in one of the most 
crucial aspects of the case versus just 
glossing over the financial aspects. There 
might need to be a business evaluation 
done.  If you have real estate, having that 
real estate appraised.  The sooner that 
information can be put together, and the 
sooner evaluations can be done, then the 
attorney will be able to ensure their due 
diligence is done early in the process, 
which can be illuminating for the 
clients and put them in the best possible 
position to make an informed decision 
regarding settlement.  And then, finally, 
I think some folks ought to consider 
prenuptial agreements prior to marriage 
or postnuptial agreements afterwards.  
There are requirements like making sure 
there is consideration for the prenuptial 
agreement as well as others. If it’s done 
correctly, this can be a very good tool for 
high asses parties as well to avoid a costly 
divorce on the back end.

R is there a difference BetWeen 
high assets that are inherited and 
high assets that are created?

Kirk Stange: Marital property is 

property accrued during the marriage. 
Separate property is property you had 
from the beginning, either gifts to you, 
inheritance, and so it’s really important to 
itemize that stuff out. A lot of folks with 
inheritance will put it in a joint account, 
and they co-mingle it to such extent that 
that separate property becomes marital 
property. I think working with a financial 
expert can help in some instances as well. 
In some cases, tracing assets can be an 
important piece, an important tool to 
look at. You need to get moving on those 
things early in a case. 

          
R michelle, are prenuptial 
agreements enforceaBle in 
divorce proceedings?

          
Michelle Spirn: Prenuptial agreements 

can be enforceable if they meet certain 
criteria. So, in Missouri, prenuptial 
agreements have to be entered into, freely, 
fairly, knowingly, understandingly, and 
in good faith with full disclosure. And 
when we go back to talking about fairly, 
the court is looking for a question of 
conscionability, which is, another way 
of saying fairness. And when we look 
at conscionability, the court is going to 
examine both substantive conscionability 
in terms of exactly what is in the 
agreement, in other words, the agreement 
is not so unbelievably one-sided at the 
time it’s entered into to completely favor 
one side over the other. And what we 
call procedural conscionability which 
is questions like, do both parties have 
an attorney? How much time was 
there to consider what was going into 
the prenuptial agreement before the 
wedding? Certainly, we do postnuptial 
agreements and we can edit and change 
what was in a prenuptial agreement. 
The validity of both prenuptial and 
postnuptial agreements are subject to 
challenge, and in fact are frequently 
challenged in court.

          
R pete, hoW does your 
Background as a former 
professional footBall player 
impact your family laW practice?              

Pete Woods: I think that the same 
attributes that served me well in being a 
professional athlete apply in family law 
cases as well. When you’re talking about 
during the pretrial process, it’s getting a 
plan together, preparing for the opponent 
in this case, dealing with the specific set 
of facts that are true and applicable in the 
case. It’s the discipline of working within 
specified time frames. It’s the detailed 
preparation and, again, the strategy that 
you necessarily have to approach. And 
you find the specialist like Harvey that 
fit a particular role that they are going 
to carry out the game plan that you’ve 
designed in conjunction with your client. 
And then at trial, the ability to respond 
to changes that weren’t anticipated. You 
know, running the option, if you will, in 
a football sense. And of course, enjoying 
the competition in a healthy way.  Not in 
a way that everyone ends up being losers.

                    

R Who engages the expert? 

Harvey Wallace: We are engaged by 
the client. But it’s through the attorney 
that we are typically hired. And that’s 
important because the attorney and the 
expert need to be on the same page. We 
take a lot of our direction — and what 
I mean by that is the type of work that 
we are doing, not what the conclusions 
would be — from the attorney. So, the 
attorney is the quarterback in a case, 
and we are working with the attorney 
to make sure that we are providing the 
types of services, whether it’s valuation, 
whether it’s preparing tax and cash flow, 
those types of things. But the individual 
that hired us is the client. We play a 
role because at least one of the parties 
to the divorce really doesn’t have an 
understanding of what the value may be 
of certain assets, including a business. It 
may be the business owner as well who 
doesn’t understand what the business is 
worth because they’ve had no reason to 
value it for this purpose, which is the fair 
market value approach, different than 
maybe it would be for a strategic buyer. 
Maybe they’ve had offers for the business 
that have never been accepted. So, often 
a business owner as well as the non-
business owner really don’t understand 
the value of the assets. So, that’s where 
we come in and play a role. And at times, 
we’ve had to say, it’s really not worth 
anything. That’s a tough conversation to 
have because it derives a lot of income 
for the family. Maybe there’s a lot of 
debt. We just recently had a case where 
there was so much debt on the business 
that even though it was providing a 
reasonable income, any day the bank 
could have come in and pulled the plug. 
So, there’s really no value. What are the 
skills? I think there’s a complex group 
of skills which complement each other. 
You need to understand the financial 
statements. You need to understand the 
tax matters. If you have tax background, 
you’re going to understand the different 
aspects of areas pertaining to divorce. 
Valuation credentials are important 
both for the court and to develop your 
own expertise. You need to know the 
law in Missouri, and of course, you get 
help for that with the attorneys, but 
you need to have an understanding of 
the law. I think that’s very important. 
And probably having a little bit of a 
therapist in you kind of helps you work 
with the client themselves to make them 
understand what you’re telling them. 
There definitely needs to be an ability to 
create a relationship with the client.

“Prenuptial agreements 
have to be entered into 

freely, fairly, knowingly, 
understandingly, and 
in good faith with full 

disclosure.” 
michelle spirn, 
growe Eisen Karlen
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